IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL RUSSO, : ClVIL ACTI ON
Pl ai ntiff, :

V.
WLLI AM J. HENDERSON
POSTMASTER GENERAL

UNI TED STATES POSTAL SERVI CE,
Def endant . : NO. 00- CVv-4619

MEMORANDUM & ORDER

J.M KELLY, J. MAY 22, 2001
Def endant, WIlliamJ. Henderson (“Henderson”), the

Post master Ceneral of the United States Postal Service, has filed

the present Motion for Summary Judgnent against Plaintiff, Daniel

C. Russo (“Russo0”). Russo, who is appearing pro se, has not

filed a Response to the Mdtion for Sumrary Judgnent.

BACKGROUND

Russo’ s Conpl ai nt al | eges sexual harassnent pursuant to
Title VII of the Cvil R ghts Act of 1964 (“Title VII"), as
amended, 42 U.S.C. 88 2000e to 2000e-17 (1994). Specifically,
Russo all eges that in 1995, while enployed by the United States
Postal Service as a Mintenance Manager, he was denoted to

Mai nt enance Supervisor and transferred because of allegations?

! The parties have not enunerated the 1995 all egations
agai nst Russo. For the purpose of this Mtion, the Court assunes
that the parties recognize that the 1995 incident would be barred
by Title VII's statute of limtations.



made by his co-worker, Cndy MBrearty (“MBrearty”). In
Novenber of 1997, MBrearty followed Russo hone fromwork. In
January of 1998, Russo |earned that he and McBrearty were
scheduled to attend the sane sem nar in Cklahonma. MBrearty
subsequently withdrew fromthe sem nar. Russo refers to the

actions of MBrearty as “stal king.”

STANDARD OF REVI EW

Summary judgnent “shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any naterial fact and that
the noving party is entitled to a judgnent as a matter of law.”
Fed. R Cv. P. 56(c). This court is required, in resolving a
nmotion for summary judgnent pursuant to Rule 56, to determ ne

whet her “the evidence is such that a reasonable jury could return

a verdict for the nonnoving party.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). In nmaking this determ nation,

t he evi dence of the nonnoving party is to be believed, and the
district court nust draw all reasonable inferences in the
nonnmovant’s favor. See id. at 255. Furthernore, while the
novant bears the initial responsibility of informng the court of
the basis for its notion, and identifying those portions of the
record which denonstrate the absence of a genuine issue of

material fact, Rule 56(c) requires the entry of summary judgnent
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“after adequate tinme for discovery and upon notion, against a
party who fails to make a showi ng sufficient to establish the
exi stence of an elenent essential to that party's case, and on
which that party wll bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).

Al t hough Russo failed to file a tinely response to the
instant Motion for Summary Judgnent, the Court cannot grant the
notion as uncontested. The courts cannot grant notions for
summary judgnent nerely because they are unopposed, even if no
response is ever filed. See ED Pa. R GCv. P. 7.1(c).

I nstead, the Court is required to conduct its own exam nation of
whet her granting summary judgnent is appropriate. Fed. R Cv.
P. 56(e) (“If the [nonnobvant] does not so respond, sunmmary
judgnent, if appropriate, shall be entered agai nst the

[ nonnmovant].”).

DI SCUSSI ON

A claimof enployer liability for a hostile environment can
be established under Title VII when: (1) the enpl oyee suffered
i ntentional discrimnation because of the plaintiff’s gender; (2)
t he di scrimnation was pervasive and regular; (3) the
discrimnation detrimentally affected the plaintiff; (4) the
di scrimnation would detrinentally affect a reasonabl e person of
the sane sex in that position; and (5) respondeat superior

l[iability exists. Andrews v. City of Phil adel phia, 895 F. 2d
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1469, 1482 (3d Cr. 1990). Wile Russo has presented no evidence
to support his claim the Court will view his Conplaint and the
supporting papers as his sworn testinony and will assune, for the
purpose of this Mtion, that his testinony woul d be consi stent
with his sworn allegations. Even in this expansive |ight,
however, no reasonable inference could be drawn that MBrearty
st al ked Russo because of his sex. There is absolutely no
evi dence available as to her notivation and any inference that
could be drawn would be the result of pure specul ation.

The United States Suprene Court recently repeated that
conduct not severe enough to create an objectively hostile or
abusi ve work environnent is beyond Title VII's purview. Oncale

v. Sundowner O fshore Servs., Inc., 523 U S. 75, 81 (1998)

(citing Harris v. Forklift Sys., Inc., 510 U S. 17, 21 (1993)).

The Court further instructed district courts to consider the
social context in which particul ar behavi or occurs when judgi ng
the severity of the harassnent. |1d. “Conmmobn sense, and an
appropriate sensitivity to social context, wll enable courts and
juries to distinguish between sinple teasing or roughhousing .
and conduct which a reasonable person in the plaintiff’s
position would find severely hostile or abusive.” 1d. Here, one
| oan instance of “stalking” is insufficient to constitute a
hostile environment. |In fact, the |oan act that Russo considers

hostil e or abusive did not even occur in the workplace. Rather,



the social context of a maintenance departnent suggests that al
types of abusive acts could occur in this workplace, yet, Russo
can present evidence of only one act. Further, Russo has
presented no evidence that he was detrinentally affected, or that
a reasonabl e person would be detrinentally affected by one

i nci dent of stal king.

An enpl oyer is |iable under respondeat superior, the fifth
prong of the Andrews test, if the harassnent: (1) is commtted
within the scope of the offender’s enploynent; (2) the enployer
was negligent or reckless in failing to train, discipline, fire,
or take renedial action when |earning of the harassnent; or (3)
the of fender relied upon apparent authority or was aided in the

comm ssion of the tort by the agency relationship. Bonenberger

v. Plynmouth Township, 132 F.3d 20, 26 (3d Gr. 1996). Here, none

of the three prongs support respondeat superior liability: (1)
M/Brearty’s stal king took place away fromwork; (2) after Russo
conpl ai ned of the stal king, he had no further direct contact with
McBrearty; and (3) there is no evidence that McBrearty had any
authority to exercise over Russo or was aided in her stalking of
Russo by any authority.

Accordi ngly, the evidence presented supports none of the
el ements that Russo nust denonstrate in order to establish a
hostil e environment. Henderson’s Mtion for Summary Judgnent is

gr ant ed.






IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DANI EL RUSSO, : ClVIL ACTI ON
Pl ai ntiff, :

V.
WLLI AM J. HENDERSON,
POSTMASTER GENERAL,

UNI TED STATES POSTAL SERVI CE,
Def endant . : NO. 00- CV-4619

MEMORANDUM & ORDER

AND NOW this 22nd day of My, 2001, upon consideration of
the Motion for Summary Judgnment of Defendant, WIIliamJ.
Henderson (Doc. No. 9), to which no Response has been filed, and
after an independent review of the record in this case, it is
ORDERED t hat the Mdtion for Sunmary Judgnment is GRANTED

Judgnent is ENTERED in favor of Defendant WIIliamJ.

Hender son and against Plaintiff, Daniel Russo.

BY THE COURT:

JAMES MG RR KELLY, J.



